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the Rescue and Restructuring Guidelines

Fields marked with * are mandatory.

Introduction

The Rescue and Restructuring Guidelines and the need to revise them

The currently applicable Rescue and Restructuring Guidelines were adopted in 2014 and are based on the
2004 Rescue and Restructuring Guidelines. However, the basic principles of the Rescue and Restructuring
Guidelines were laid down long before, as the European Commission at least since the 1970s allowed State
aid to Undertakings in Difficulty and specific guidelines were adopted in 1994, 1997, 1999 and 2004.

Financial distress at the company level plays a signaling role in an economy, indicating that a firm is not
making optimal use of its resources. While financial distress and consequent market exit plays a key role in
ensuring an efficient allocation of resources, they can have negative economic consequences, which can
justify public support. There is general consent that rescue and restructuring aid is distortive and detrimental to
productivity and should be allowed only under strict conditions.

The Rescue and Restructuring Guidelines set out the conditions under which the Commission deems State aid
granted to rescue or restructure Undertakings in Difficulty to be compatible with the internal market. Besides

few exceptions, rescue or restructuring support is the only aid Undertakings in Difficulty can receive.

Since the last revision of the Rescue and Restructuring Guidelines in 2014, the Commission has applied them
in a large number of cases covering various sectors of the economy. The Commission practice and the case
law of the EU Courts show that the Rescue and Restructuring Guidelines in general work well. Moreover, this
view was supported by the results of an evaluation conducted in the context of the Fitness Check of the 2012
State aid modernisation package, railways guidelines and short-term export credit insurance published in
2020. The Fitness Check focused in particular on the Undertaking in Difficulty definition and came to the
conclusion that the Undertaking in Difficulty criterion largely meets its objective to identify companies in
difficulties correctly, but it is not entirely clear and easy to apply for national authorities and guidance and/or

clarification might be needed.

Based on its case practice, the evaluation in context of the Fithess Check and ad hoc contributions received
since the conclusion of the Fitness Check, the Commission considers that there is considerable evidence



available to allow revising the Rescue and Restructuring Guidelines.

The purpose of this public consultation is to collect feedback on the key revisions on substance envisaged by
the Commission to take better into account the challenges faced by companies in the EU. In particular, the
Commission is envisaging updating the scope of the guidelines. It is considering lifting the exclusion of the
steel sector and to review the parameters defining an Undertaking in Difficulty.

The results of this public consultation will be summarised in a factual report, which will be published on the

Have Your Say website. At the end of the survey, you can upload a file with a more detailed contribution.

About you

*Language of my contribution
Bulgarian
Croatian
Czech
Danish
Dutch
English
Estonian
Finnish
French
German
Greek
Hungarian
Irish
ltalian
Latvian
Lithuanian
Maltese
Polish
Portuguese
Romanian
Slovak



Slovenian
Spanish
Swedish

*| am giving my contribution as
Academic/research institution
Business association
Company/business
Consumer organisation

EU citizen

Environmental organisation
Non-EU citizen
Non-governmental organisation (NGO)
Public authority

Trade union

Other

*First name

Simona

*Surname

Altrui

*Email (this won't be published)

s.altrui@confindustria.it

*QOrganisation name

255 character(s) maximum

Confindustria

*QOrganisation size

Micro (1 to 9 employees)



Small (10 to 49 employees)
¢ Medium (50 to 249 employees)

Large (250 or more)

Transparency register number

Check if your organisation is on the transparency register. It's a voluntary database for organisations seeking to
influence EU decision-making.

27762251795-15

*Country of origin

Please add your country of origin, or that of your organisation.

This list does not represent the official position of the European institutions with regard to the legal status or policy of

the entities mentioned. It is a harmonisation of often divergent lists and practices.
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The Commission will publish all contributions to this public consultation. You can choose whether you would
prefer to have your details published or to remain anonymous when your contribution is published. For the
purpose of transparency, the type of respondent (for example, ‘business association, ‘consumer
association’, ‘EU citizen’) country of origin, organisation name and size, and its transparency
register number, are always published. Your e-mail address will never be published. Opt in to select
the privacy option that best suits you. Privacy options default based on the type of respondent selected

*Contribution publication privacy settings

The Commission will publish the responses to this public consultation. You can choose whether you would like your

details to be made public or to remain anonymous.

Anonymous
Only organisation details are published: The type of respondent that you
responded to this consultation as, the name of the organisation on whose behalf
you reply as well as its transparency number, its size, its country of origin and
your contribution will be published as received. Your name will not be published.
Please do not include any personal data in the contribution itself if you want to
remain anonymous.

® Public
Organisation details and respondent details are published: The type of
respondent that you responded to this consultation as, the name of the
organisation on whose behalf you reply as well as its transparency number, its
size, its country of origin and your contribution will be published. Your name will
also be published.

/] | agree with the personal data protection provisions

1. Sectorial Scope of the Rescue and Restructuring Guidelines



https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement

The questions in this section aim at assessing whether the current state of the EU economy would justify a
change in the sectors covered by the Rescue and Restructuring Guidelines.

Background

Currently all sectors can benefit from aid under the Rescue and Restructuring Guidelines except the coal and
steel sectors and the financial sector. Concerning the steel sector, its exclusion from the scope of the Rescue
and Restructuring Guidelines had been historically motivated by the existence of significant overcapacities
globally and in the EU market. The current exclusion of the steel sector means that if a steel company is under
financial distress (considered an Undertaking in Difficulty) it cannot receive any State aid, including State aid
under the Rescue and Restructuring Guidelines, unlike undertakings active in other metal sectors, such as

aluminium.

Global overcapacity still affects European producers and their employees. Moreover, the pressure on the EU
steel industry from imports is taking place against the background of decarbonisation and new challenges to
the global trade system. Due to the challenges faced, the Commission adopted an Action Plan for Steel and
Metals, which outlines the importance of the steel sector which is among the most vulnerable sectors in
transition.

Within the EU market overcapacities have decreased and EU production can cover most of the EU’s domestic
demand in steel (90%). Between 2014 and 2023, EU steel industry production capacity has decreased
significantly (crude steel production has decreased by around 20%). In the same vein, employment in the
sector decreased by around 10%. At the same time, in 2024, global overcapacity was estimated to be more
than four and a half times the EU’s yearly consumption. The EU steel industry went from a substantial trade
surplus to a significant deficit.

Question 1

In your experience, has the exclusion of the steel sector from the Rescue and
Restructuring Guidelines had a positive impact on:

Yes No | do not know / no opinion
Competition within the EU steel sector
Competitiveness of the EU steel sector
Both

There has been no positive impact at all

Please justify your answer:

2000 character(s) maximum



Question 2

In your experience, has the situation of the steel sector changed compared to 20147

has improved has worsened is unchanged | do not know / no opinion

The situation

Please justify your answer:

2000 character(s) maximum

Question 3

Based on your reply to the question above, do you consider the exclusion of the steel
sector from the scope of the Rescue and Restructuring Guidelines still justified?

Yes

No

| do not know / no opinion

Please justify your answer:

2000 character(s) maximum

Question 4

In your view, would an inclusion of the steel sector in the Rescue and Restructuring
Guidelines have:

Yes No | do not know / no opinion
A positive impact on competition within the EU steel sector
A positive impact on competitiveness of the EU steel sector
A positive impact on both
no positive impact

Negative impact on competition within the sector



Negative impact on competitiveness of the sector

Negative impact on both

Please justify your answer:

2000 character(s) maximum

Question 5

In your view, would an inclusion of the steel sector in the Rescue and Restructuring
Guidelines have an impact on other industries relying on steel products as input?

a positive impact a negative impact no impact | do not know / no opinion

There would be

Please justify your answer:

2000 character(s) maximum

2. Material Scope of the Rescue and Restructuring Guidelines

The questions in this section aim at assessing whether the current definition of Undertaking in Difficulty would
need to be amended to address certain deficiencies raised previously by stakeholders.

Background

For undertakings that meet the criteria to be defined as Undertakings in Difficulty, rescue and restructuring aid
is in principle the only route available to grant State aid. This is because rescue and restructuring aid is among
the most distortive types of State aid, as it interrupts the normal competitive process leading inefficient
undertakings to exit the market. The Undertaking in Difficulty concept is thus of a horizontal relevance as it is
applied not only as an inclusion criterion in the Rescue and Restructuring Guidelines, but also as an exclusion

criterion preventing companies from receiving aid under other guidelines.

An undertaking is considered to be in difficulty when, without intervention by the State, it will almost certainly
be condemned to going out of business in the short or medium term. Whether an undertaking fulfils this
definition is assessed based on four quantitative criteria in the Rescue and Restructuring Guidelines ((i) the
loss of more than half of the subscribed capital in case of limited liability companies, (ii) the loss of more than
half of the book capital for companies with at least some members with unlimited liability, (iii) undertakings
under collective insolvency proceedings or fulfilling the criteria for being placed in collective insolvency
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proceedings at the request of its creditors, (iv) undertakings that are not SMEs with a book debt to equity ratio
above 7.5 and an EBITDA interest coverage ratio below 1.0 for the past 2 years).

Start-ups and scale-ups

The Rescue and Restructuring Guidelines provide that an SME that has been in existence for less than three
years will not be considered to be in difficulty unless it is subject to collective insolvency proceedings or fulfils
the criteria under its domestic law for being placed in collective insolvency proceedings at the request of its

creditors.

However, in recent years it has come to the Commission’s attention that the quantitative criteria of the
Undertaking in Difficulty definition may have the effect of qualifying certain start-ups or scale-ups that have a
specific capital-intensive growth model and that have not yet had the time to achieve Balance Sheet growth as
Undertaking in Difficulty. Although those undertakings would not be condemned to going out of business in the
short or medium term, and thus barring them from receiving other forms of State aid.

The Commission reminds that the following questions concern the Undertaking in Difficulty definition of the
Rescue and Restructuring Guidelines and of all other State aid rules using that term. The General Block
Exemption Regulation (EU) 651/2014 (“GBER”) includes also a definition for Undertakings in Difficulty in
Article 2(18) of the GBER. Aid to undertakings that fulfil the definition set out in Article 2(18) of the GBER can,
in principle, not be block exempted (Article 1(4)(c)) GBER). The Undertaking in Difficulty definition of the
Rescue and Restructuring Guidelines does not concern the GBER, hence no potential change to the definition
in the Rescue and Restructuring Guidelines will impact the possibility of undertakings concerned to receive aid
that has been block exempted.

Question 6

In your experience, is the current exemption for SMEs that have been in existence for
less than three years sufficient to allow start-ups to benefit from other forms of aid?
Yes
® No

| do not know / no opinion

Please justify your answer:

2000 character(s) maximum
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L’attuale esenzione triennale prevista per le PMI non sembra essere idonea a cogliere le peculiarita strutturali e
funzionali delle start-up, risultando pertanto insufficiente a garantire a tali imprese la possibilita di beneficiare di
altre forme di aiuto. La struttura economica e finanziaria delle start-up differisce in modo sostanziale da quella
delle imprese tradizionali. Nei primi anni di attivita, esse attraversano una fase fisiologica caratterizzata da
perdite operative, assenza di ricavi significativi e prevalenza di costi di investimento in ricerca e sviluppo,
tecnologie digitali e capitale umano qualificato. Tali elementi non costituiscono indici di difficolta economico-
finanziaria, bensi manifestazioni tipiche di un modello di crescita basato sull’innovazione e sull’elevato rischio
imprenditoriale. Pertanto, I'applicazione dei criteri ordinari utilizzati per accertare la condizione di “impresa in
difficolta” ai sensi degli Orientamenti in oggetto non risulta coerente rispetto alla natura e alla finalita delle start-
up. Sotto il profilo del diritto interno, la disciplina italiana delle start-up innovative (articolo 25, D.L. 179/2012
come convertito in legge e successivamente modificato) riconosce come requisito essenziale per l'iscrizione
nella sezione speciale del Registro delle imprese che I'impresa sia costituita da non piu di cinque anni. Tale
parametro quinquennale, in linea con quello del GBER, riflette la consapevolezza legislativa del piu lungo ciclo
di incubazione e consolidamento che caratterizza le start-up rispetto alle imprese ordinarie. In questa
prospettiva, la soglia dei tre anni prevista a livello UE appare eccessivamente restrittiva e non coerente con la
ratio della disciplina, la quale mira a distinguere le imprese effettivamente in difficolta da quelle che si trovano in
una fisiologica fase di investimento e sviluppo.

Question 7

If your answer to Question 6 was “no”, which of the following options would be
sufficient to address the shortcomings:

| do not know /

Yes No o
no opinion
Extend the exemption period to five years @
Exempt all undertakings that fulfil the definition of start-up laid down in &
Article 22(2) of the GBER
Extend the exemption period to ten years *

If the proposed extension period is not relevant, please provide a proposition and
specify your industrial sector:

2000 character(s) maximum

Others (please specify)

2000 character(s) maximum

Please justify your answer:

2000 character(s) maximum
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Si propone di estendere il periodo di esenzione da tre a dieci anni, al fine di tener conto non solo delle esigenze
proprie delle start-up, ma anche della successiva fase di sviluppo e consolidamento delle scale-up, la cui
dinamica evolutiva richiede orizzonti temporali pit lunghi. La fase di scale-up si colloca infatti in un momento
intermedio tra la sperimentazione iniziale delle start-up e la piena maturita imprenditoriale: I'impresa ha validato
il proprio modello di business e avviato la commercializzazione del prodotto o servizio, ma € ancora impegnata
in processi di crescita che richiedono ingenti investimenti in capitale, infrastrutture, espansione dei mercati e
internazionalizzazione. Questa fase (che puo durare anche piu di cinque anni) € spesso caratterizzata da un
profilo finanziario non ancora consolidato, dovuto al reinvestimento sistematico dei ricavi per sostenere la
crescita. Considerando questo, I'estensione del periodo di esenzione a dieci anni consentirebbe di
ricomprendere sia le start-up sia le scale-up entro un quadro coerente di sostegno alle imprese innovative,
accompagnandone I'intero ciclo di sviluppo. Tale approccio sarebbe, inoltre, coerente con gli obiettivi della
strategia europea per I'innovazione e la transizione digitale, che mira a rafforzare la crescita di imprese ad alto
contenuto tecnologico.

Question 8

Under the current rules, scale-ups fall under the definition of an Undertaking in
Difficulty which prevents them from receiving aid under other State aid rules. In your
view, is this specific scale-ups situation justified?
Yes
® No

| do not know / no opinion

Please justify your answer:

2000 character(s) maximum

Si veda risposta alla domanda 7.

Question 9

In your view, what would be the impact of an exemption of start-ups and/or scale-ups
from the definition of Undertaking in Difficulty on the administrative burden and costs

for authorities?

| do not know / no

Yes No L
opinion
It would decrease the administrative burden with respect to start- &
ups
It would decrease the administrative burden with respect to scale- &

ups
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It would not decrease the administrative burden 2

Please justify your answer:

2000 character(s) maximum

Si ritiene che, dal punto di vista delle imprese, una possibile esenzione (nei termini temporali sopra descritti)
delle start-up e delle scale-up dalla definizione di “impresa in difficolta” possa comportare una riduzione degli
oneri amministrativi.

Question 10

In your view, what would be the impact of exempting start-ups and/or scale-ups from
the definition of Undertaking in Difficulty on competition between undertakings within
the internal market and the competitiveness of the EU economy in a global context?

Yes No | do not know / no opinion
Increase competition within the EU =
Increase Competitiveness of the EU *
Increase both 2
Decrease competition within the EU 2
Decrease Competitiveness of the EU 2
Decrease both 2

Please justify your answer:

2000 character(s) maximum

Si ritiene che I'esenzione possa contribuire ad aumentare la competitivita dell’ Unione europea nel contesto
globale, agevolando I'accesso di start-up e scale-up agli aiuti pubblici e sostenendo lo sviluppo di imprese
innovative ad alto potenziale tecnologico. Cid potrebbe rafforzare la capacita dell’UE di attrarre investimenti,
trattenere talenti e competere con gli ecosistemi imprenditoriali piu avanzati a livello mondiale.

The definition of “own funds”

The term “own funds” (which represents a literal translation of the French term “fonds propres” into English) is
used in the definition of Undertaking in Difficulty and serves as a benchmark against which accumulated
losses of a limited liability company must be evaluated, in order to establish whether such a company is in
difficulty. That term is not defined in the Rescue and Restructuring Guidelines, which may create in some
language versions of the Guidelines confusion as to which parts of a company’s equity and which financial

instruments are covered by the term “own funds”.
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Question 11

In your opinion, does the term “own funds” need to be further clarified?
® Yes
No

| do not know / no opinion

Please justify your answer:

2000 character(s) maximum

Il termine non risulta espressamente definito negli Orientamenti, circostanza che potrebbe dar luogo a
disomogeneita applicative e divergenze interpretative in sede di enforcement da parte degli Stati membri.

Question 12

If your answer to Question 11 was “yes”, what would, in your opinion, be the
necessary clarification of the term “own funds”?

2000 character(s) maximum

Si veda la risposta di cui alla Domanda 13.

Please justify your answer:

2000 character(s) maximum

Question 13

In your opinion, using “equity” instead of “own funds” would contribute to simplifying
the assessment of this criterion, given that a company’s equity is readily available
from its balance sheet?
® Yes
No

| do not know / no opinion

Please justify your answer:

2000 character(s) maximum
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Si suggerisce di utilizzare il termine equity, che risulta essere il termine utilizzato anche nella versione inglese
degli Orientamenti.

Other comments on the definition of Undertaking in Difficulty

Question 14

Do you have any other comments concerning the definition of Undertaking in Difficulty

for the purposes of the Rescue and Restructuring Guidelines or other State aid rules.
® Yes

No

If yes, please elaborate:

2000 character(s) maximum

L’attuale definizione di “impresa in difficolta” evidenzia qualche criticita interpretativa e applicativa legate all’
evoluzione del diritto concorsuale europeo e degli ordinamenti nazionali. In quello italiano, la disciplina di
riferimento, riformata di recente a piu riprese per tenere conto dell’orientamento del legislatore europeo, si
orienta verso un sistema di ristrutturazione precoce e preventiva volto a favorire il recupero dell’equilibrio
economico-finanziario delle imprese. In questo quadro, lo stato di insolvenza costituisce il presupposto, non
soltanto per la liquidazione giudiziale, ma anche per Iattivazione di strumenti e procedure di risanamento. Cio in
virtt di un approccio sostanziale che, in luogo della liquidazione del patrimonio, privilegia - purché sussistano le
debite condizioni - la prosecuzione dell’attivita d’impresa ai fini della conservazione del valore aziendale e
occupazionale e, al contempo, della tutela dei creditori. Alla luce delle considerazioni che precedono, sarebbe
importante chiarire se, laddove un’impresa in stato di insolvenza acceda a uno strumento/procedura di
ristrutturazione e non di liquidazione, debba essere automaticamente qualificata come “in difficolta” ai sensi
degli Orientamenti.

3. Additional information

Question 15

Do you want to raise any other points which may be relevant for the revision of the
Rescue and Restructuring Guidelines?
Yes
® No

If yes, please elaborate:

2000 character(s) maximum
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Additional documents

If you want to share any document (e.g. data, research paper, position paper, etc.) that may be relevant for the
revision of the Rescue and Restructuring Guidelines, please upload it here. Please make sure not to include
any personal data in the file you upload if you wish to remain anonymous.

Please upload your file(s)
Only files of the type pdf,txt,doc,docx,odt,rtf are allowed

Please upload your file(s)

Only files of the type xIs,xIsx,ods are allowed

Contact

COMP-R-R-GUIDELINES@ec.europa.eu
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